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HIS Argument aroſe from an Exception 
taken by the Chancellor to his Adverſaries 
Proctors, that they had not been duly con- 
ſtituted and appointed by the Parties, either before 
the Judge, and in Acts of Court, or by true and-ſuf- 
ficient Proxies; and to the Validity of all their Pro- 
ceedings, as had and done by them, without any 
lawful Warrant or Authority. Whereupon the 
Proctors petitioned the Judge to indulge them a cer- 
tain Time to exhibit their Proxies: At the Time aſ- 
ſigned them by the Judge, they exhibited Proxies in 
writing, under the Hands and Seals of their Princi- 
pels, bearing Date ſubſequent to the Time of the 
Chancellor's objecting to them, and their Proceed- 
ings; and farther pleaded, that in, and by thoſe 
Proxies, their Principals not only conſtituted and 
appointed them their true and lawful Procurators, but 
had likewiſe, to all Intents and Purpoſes in Law 
whatſoever, ratified, approved of, allowed, and con- 
firmed, all, and whatever they had theretofore, as 
their Proctors, expedited, acted, done, and perform- 
ed for them, or in their Behalf. = 
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H E Plea now before you, concerns the Nullity of 
the whole Proceedings, in ſix Cauſes of Appeal, 
the Remainder of nine: Namely, two of Mr A.- 
| wood's, Archdeacon of Taunton ; three of Dr Ed- 
mund Archer, Archdeacon of Wells; and one of Mr John 
Paine, the Archdeacon of Well's late Regiſter. Theſe Ap- 
peals are brought by theſe Reverend Dignitaries againſt their 


Ordinary; who by compulſory Proceſſes, or the Colour of 


them, is involuntarily brought hither to anſwer as a Party to 
this long Tale of Appeals; and to defend his Judgments, or, 
you is more extraordinary, the common Proceſſes of his 

urt. | | 

It will be admitted that ſuch an unuſual Number of Ap- 
peals, as was never heard of before againſt one Man in this 
or in any other Court, carries a ſtrong Preſumption of ſome- 
thing extremely wrong ſomewhere or other; I mean, on the 
Part of the Appellants, or of the Appellate. Either he muſt 


| have been a very ignorant or an overbearing and oppreſſive 
Judge; inſomuch, that his Admonitions, his Citations, his 


common Enforcement of Appearances, his animadverting on 
an Inſult openly put upon him in his Court in the 1 
5 | A 2 0 
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of his Judicial Office, are all become ſo many inſupportable 
Grievances: Or the others, the appealing Dignitaries and 
the Officer, muſt be taken to be Men of an ungovernable 
Diſpoſition, ſo impatient of a Superior, that they cannot 
brook to be controuled in their Contempt of his Authority ; 
and that being combined and reſolutely determined not to 
ſubmit to his lawful Admonitions, they have hoped, with Im- 
punity, to brave him in his Seat of Juſtice, under the Um- 


brage of an Authority from this Court. 


o ſcreen themſelves in ſuch Attempts with a Cloak of 


Regularity they have reſorted hither, and with an Air of 
Meekneſs and diſtreſſed Innocence, have humbly implored 
the Aid of the Judge's Office. But the Thing itſelf ſpeaks 
their Views, and the Hopes they have entertained : Not that 
the Matter but the Number of their Complaints will bear 
down their Judge below, when compelled to attend here as 
their adverſe Party ; and that his Fortune will never ſupport 
the Expence of defending himſelf in ſo many Cauſes, let the 
Merits of them be what they will. Neither do I at all 
queſtion, but that ſuch Hopes as theſe have been much im- 
proved, ſince ſome unprecedented, unheard of, unwarrant- 
ed Steps have been taken in another Place, undeſerved, 
unprovoked. | | 

I ſhall ask no Man's Leave to think or ſpeak of thoſe 
Steps in this Manner, till ſome Reaſon ſhall be aſſigned for 


them; or at leaſt, till that black Roll of Miſdemeanours, 
which ſome Gentlemen here may have carefully peruſed, and 


you, Sir, may have curſorily looked over, ſhall have gained 
Confidence enough to ſee the Light. 

This, with another Circumſtance I ſhall ſoon hint at, 
which would make any Man in my Place deſirous of cutting 
off the Progreſs of theſe Conteſts, will be my Excuſe for 
offering the Objection now under Conſideration: And I muſt 
rely on the Candour of all who hear me, that they will not 
interpret my taking the Advantage of a peremptory Excep- 
tion to be an Argument of a weak Cauſe; or that I am 
diſtruſtful of the Event, ſhould the adverſe Parties be ſuffered 
to go on in laying open the Merits of their ſeveral Com- 
plaints. | 

For J could be content, not only for my own ſake, but 
from a Regard to the Eccleſiaſtical Juriſdiction in general, 
that the Merits of theſe Complaints, ſhould be fully known 
to the whole Court, or even to the whole Kingdom, through- 
out which they have been a common Topick of Converſation 


for four or five Years. And had it not been for the De- 
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ference I thought due to this Court, where they are yet de- 

nding in Judgment, it were eaſy to have ſhewn by what 
— Appeals from Interlocutories, that ſalutary Defence 
againſt the firſt Advances of Oppreſſion, have been already 


made to me, and may be ſo to all other Dioceſan Judges, | 


the greateſt Grievance and Oppreſſion; the Oppreflion of a 
Man and his Houſe. But I ought nevertheleſs to hope, that 
none of thoſe who have been concerned in the contriving, en- 
couraging, or abetting it, may at any Time, from what 
ſhall happen to themſelves, be ſo ſtung with reflecting on the 
Part they have born in theſe Tranſactions, as to imagine, 
in the Prophet's Language, the Stones to be crying out of the 
Wall, and the Beam out of the Timber to be anſwering them. 

I ſhall but juſt mention the Occaſion. from whence all 
this comes upon the Judges of the Dioceſan Courts, their 
proceeding ex Officio; that is, as the Law intends, and as 
one of the Sages of Meſtminſter-Hall explains it, 2 Vent. 43. 
T heir proceeding out of Duty, or, according to their Duty. 
And ſo, one would think, it ſhould be preſumed they always 
did proceed in every Inſtance: Until the contrary ſhould be 
made appear by much better Evidence, than the bare Sug- 
geſtions which have been at firſt thrown together into an In- 
ſtrument of Appeal, or afterwards inſerted in the Blanks 
left for them: Eſpecially ſince it may be ſo managed, that 
to detect and falſify thoſe Suggeſtions in a legal and judicial 
Courſe, ſhall often grow up into a heavy Incumbrance, eat- 
ing deep into the Revenues of their reſpective Offices; tho 
their Revenues ſhould not be as they are in my Caſe, arbitra- 
rily intercepted. | 

I would make no Reflection upon that new Method of 
maintaining the Juriſdiction of this Court. But if through 
a continued Attendance here from Term to Term, in the 
opening and debating theſe Appeals, I ſhould be ſo unfortu- 
nate as to take the Small-Pox, a Diſtemper always more or 


leſs rife in this City ; and ſhould fink under the Weight of | 


that Calas y, coming upon theſe other Diſquietudes, Har- 
raſſment, and Diſtraction of Spirits: He, who now uſurps 
my Office, and invades my Property, would from thence 
have a better Proſpect of retaining it, than from any Ap- 
plication to a Court of Equity, to quiet his Conſcience in 
the Poſſeſſion of it. | ; 

It was ſcarce poſſible to forbear touching thus lightly upon 
Matters, which muſt needs be always uppermoſt in my 


Thoughts: Nor are they quite diſtant from the Plea undec 


Debate; which is of ſuch a Nature, as goes to the whole 
| Number 


161 
Number, and ſtrikes at the very Roots of theſe Appeals, 
which ſeem to have led the Way to the more notable Ex- 
ploits. For if this Exception takes Place, as I conceive it 
ought by Law to do, all the Proceedings in, upon, or con- 
cerning them, will be, and will have been from the begin- 
ning, mere Nullities; and whatever elſe has been grafted on 
them, or ſhot out extravagantly from the Sides of them, 
will wither and decay. 1 

The Exception may perhaps be thought too widely pe- 


remptory, and for that Reaſon, may call up all the Induſt ry, 
Art, Wit, and Eloquence, of more than the adverſe Party, 


to ſet it quite aſide, or elſe by ſome ingenious Device, to 
ſupply or to extenuate the Defect, But ſince it lies in Judg- 
ment before you, Sir, I ſhall be under the leſs Apprehen- 
ſions from the Influence of Artifice or Eloquence ; eſpecially 
in ſo clear a Caſe, where the Defect is fatal and irrecoverable. 
For what can ſupply the Want of an Appellant in a Court of 
Appeal? Or what Juriſdiction can a Court of Appeal claim 
to have without an Appeal? And how can there be an Ap- 
peal without an Appellant? In Maranta's Words, Eſet ri- 
diculum ſicut naſci Filium ſine Patre. 

Whatever Neceſſity there may be for an Appellate's Ap- 


pearance, it will not, I preſume, be pretended, that there 


lies any Obligation upon him, to proſecute, or proceed in an 
Appeal, without an Appearance of an Appellant, much leſs 
without any Appellant, I have now uſed the Term to pro- 
ſecute, or proceed in an Appeal, as I may have chanced to 
do before ſome other Time, for the acting on the Part of 
the Appellate; wherein I am countenanced by Brederodius. 
It was formerly the Style of this Court, if one may judge 
from the Marks of it in the Regiſtry of Melli But I ſhall 


not contend, if to anſwer in an Appeal, ſhould be thought 


the better, as well as the more modern Language. But this 
by the way. | | | 
As to the Neceſſity of an Appellate's Appearance, if I 
have been rightly informed, in one of theſe very Cauſes in 
the High-Court of Chancery, a learned, a very learned 
Doctor of the Faculty inſiſted, that a Sentence could not be 
reverſed in this Court on an Appeal, without the Appellates 
appearing. Had I not been prevented by an Artifice from 
meeting that Doctor at that Time, I ſhould have put him in 
Mind, that the ſame Gioſs, which ſpeaks of the Obligation 
on the Part of the Appellant to appear inſtructed in his 
C2uſe, goes on to ſay, Secus eff de Appellato quia ei non impo- 
nitur proſequendi neceſſuas niſi venire velit, vel ſolus vel cum 


Adverſario 
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Adoir 70 [ 2. J. 6. ei qui §. Appellatore] & poteſt negligere cau- 


fam wult cum ſine ipſo paſſit cauſa Appellationis tractari, |; 


Contumax fuerit[C. de temp. App. I. ult. H. illud] es prius citato, 
Tit. cod. per tuas] Gl. in Verb. Appellaverit. X. 2. 28. 44. 
And as I recollect there are many Decretals in Point. X. 2. 
28. 58. X. 2. 28. 61. X. 2. 28. 70. Beſides that plain 
expreſs well known Law of the Code, Hoc ſpeciale Privile- 
gium ejus oft qui Appellationi enaminandæ præſidet, poſſe & ex 
una parte cauſam dirimere. [ Code, lib. 7. Tit. 63. J. 5. ] 
This remarkable Text could not eſcape the learned 
Doctor's Obſervation, it is much it ſhould have flipped his 
Memory. Nor would it have been altogether uſeleſs to the 
Credit of the Eccleſiaſtical Courts, to have cleared the Civil 
and Canon Law from a Repreſentation, which ſet it at fo 
wide a Diſtance from the Courſe of Proceedings in the 
Temporal Courts, in Matters which have a near Reſem- 
blance to this of Appeals. For who ever heard of a Capias, 
an Attachment, or Writ of Rebellion, to compel the Defen- 
dant in Error, or an Appellate to appear? In the King's- 
Bench, and Houſe of Lords, a Scire Facias is the fartheſt of 
the Proceſs. In the Exchequer Chamber, there is nothing 
more than an Intimation or Notice; as in ſome of the Pro- 
vinces of France, where the Civil Law has the Place of the 
Common Law, the Appellate is called Intimatus. | 
But ſhould it be, as was then inſiſted on by the learned A 


vocate, that this Court can't proceed to reverſe a Sentence 


without an Appearance on the Part of the Appellate ; will it 
now be argued that this Court can receive, retain, and pro- 
ceed in a Cauſe of Appeal, without a legal Appearance, 
nay, without the Exiſtence of any Appellant? Shall an Ap- 
peal be interpoſed, exhibited, and an Inhibition and Citation 
iſſue upon it, the Appellate's Contumacy accuſed, an Excom- 


munication decreed, pronounced and publiſhed, a Signiffcavit 


filed in the Court of Chancery, Writs upon Writs taken 
out, Contumacy Fees taxed, and many ſubſequent Pro- 
ceedings had; and all this without any Appellant's ever ha- 
ving been legally before the Court, either in Perſon, or by 
His lawful Proctor? Yet Mr Mark Holman, one of the o1d- 
eſt, and, as I have heard him vouched, one of the faireſt 

ratitioners in this Court, goes on in all this under the 
Colour of a Procuratorial Authority; though in the Eye 
of the Law, he is a mere Extraneus, and has no In- 
tereſt. Inter Perſonas quarum intereſt non continetur fal- 


ſus Procurator. Note on K 39. 1. 13. He was no Proctor 


in the firſt Inſtance, neither could he have a lawful Au- 
/ Os thority 


thority for interpoſing an Appeal: I remember a Rule of 
| Fuflinian's Law, In aliena cauſa qui judicio expertus non eft 
appellare non licet. F. 49. 4. 2. | | 

T his Rule agrees with, and is declared to be the Law of 
the Realm, by the Statute of Appeals; which directs all 
Appeals to be had and made, not by one Man in the Bebalf 
of another, nor yet indifferently by any Man, who ſhall be 
defirous of bringing Buſineſs into this Court, but only by 
the Party grieved, or having cauſe of Appeal ; whence then 
comes it, that Mr Holman, a Proctor of this Court, who 
was no Party to this Suit in it's firſt Inſtance, nor was ever 
known to procure in the Conſiſtory of Hells in any Cauſe, 
ſhould reckon himſelf to be ſo much affected by what was 
done there, as to be intitled to the Remedy, which the Law 
gives to a Party grieved? All that we are allowed to know 
of that Matter is, that he went before ſome Notary here, 
and pretending to exhibit a Proxy he made himſelf a Party 
with Dr Archer in a Cauſe commenced, and then depend- 
ing in the Conſiſtory of Wells. And in the ſame Way he 
may make himſelf a Party in any, or all the Cauſes now de- 
pending in that, or any other Eccleſiaſtical Court, without 
ever being called, or offering himſelf as ſuch before the 
Judge of that Court, or in the leaſt apprizing him of his In- 
tentions of being ſuch. A ſtrange: Abſurdity this, to have 
a Place in a legal Courſe of Juſtice! And yet it is an Abſur- 
dity which Mr Holman's Method unavoidably runs into, be- 
fore ever he can bring his Appeal within any Kind of Con- 
 formity to the Directions of the Statute, For it is impoſ- 
ſible, he ſhould be admitted to have been a Party grieved in 
any Cauſe, unleſs he ſhall be firſt admitted to have been a 


Party in it. 
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ſame View; to reſtrain the Officiouſneſs of Proctors, in ap- 
pealing from Interlocutories and Grievances, which no Way 
concerned them. For in appeals of that Sort, when made 
by Proctors, it requires, that it ſhall be made appear, not on- 
ly that the Proctor appealing, was the Party's Proctor in the 
firſt Inſtance, at the Time of the Grievance he complains 
of, but alſo that he gave the Judge @ quo full Evidence 
that he was ſo. The Words of the Statute are, Cum E 
ſus Fudicis a cujus gravamine vel Interlocutorio ſuggeritur Ap- 
pellatum ex ſolis Actis habitis coram ipſa & non ex novis probatio- 
nibus in poſterum faciendis juſtificart debeat, & etiam impugna- 
ri; non fufficit Parti per Procuratorem appellanti in Appellatio- 
mis cauſa probare ſe Appellantis Procuratorem n illati 

raua- 
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> 8 4 Gravaminis extitifſe ficut fieri conſuevit, niſi etiam probet quod 
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at Fudici a quo fe aſſerit appellaſſe fecerit de ſus Procuratoris ple- 
nam idem. uod nen ſelum in direct is Appellationibus ſed 


etiam in Tuitoriis fi a judiciali gravamine appelletur velumus 


= ob/ſervari. [ De Appellationibus interpoſitts per Procuratorem. ] 


I am willing to acknowledge that this Statute, as well as 


25 that of Appeals, makes no Ajlowance to the ſuperior Know- 
© ledge and Experience of any Proctor: They are all indiſeri- 
minately confined to their own Buſineſs, and to their own 
Courts; the Proctors in the Dioceſan Conſiſtories can ap- 
peal to this Court from no Sentence, or Decree pronounced 
there, unleſs it was in ſome Cauſe, wherein they were them- 
XZ ſelves retained, and admitted to be Parties in the Suit; and 


the Proctors of this Court, with a legal Proxy, may exhibit 
and proſecute any Appeal that has been made to it by the 
others, but they cannot themſelves appeal to it in any Cauſe, 
Theſe Reſtraints are ſo unfriendly to the Proctors of diſtin- 
guiſhed Abilities, that one could hardly expect they would 
contentedly ſubmit to them, were it not for their Regard 
to the publick Good. For there are ſuch Offences at Com- 
mon Law, as Barretry and Maintenance, which the Tem- 
poral Courts are ſtrict in ſuppreſſing; and were it not for 
ſuch Statutes, as I have been ſpeaking of, what is carefully 
kept out of the Temporal Courts, might poflibly gain Admit- 
tance into the Eccleſiaſtical ones. | | 
This, Sir, ſhould have kept Mr Holman from appealing to 
this Court, though the Parties who pretended to have been 
| ge had expreſsly defired it of him; and ſent him 
roxies for the Purpoſe, to give him the Colour of an Au- 
thority, for what he was to do. But ſince he would ven- 
ture to do that without a Proxy, which no Proxy could have 
authorized him to do; there is the Jeſs Reaſon to wonder 
that he ſhould go on without one in his farther Progreſs, 


wherein it would have been of real Uſe to him to have had 


one. | 

But I would beg leave to attend this fair Practitioner a 
little farther, and obſerve his Steps. When, by the Help of 
his Friend the Notary, he had made himſelf in his Way 
a Party in a Cauſe depending in the Confiftory of Mells: 
He interpoſes an Appeal, prefaced in this Form. © In 
* the Name of God, Amen. Before you a Notary Publick, 
& approved and allowed by Authority, and Witnefles of good 
* Faith and Credit here preſent, I Mark Holman Notary 
* Publick, one of the Procurators General, and Exercent 


of the Arches Court of Canterbury; and as ſuch; and un- 
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& ger fuch Denomination, do exhibit my Proxy for Dr Ed- ® 
& mund Archer, (or Mr John Paine) and make myſelf a 
& Party for him, and with deſign to appeal from, and com- 
& plain of the Nullities, Iniquities, Injuſtices, Grievances, 1% 
„ and Errors in proceeding herein after mentioned, and 


& equally and principally complaining of them, do by this 
« Writing, fav, alledge, and in Law propound that - - - 
I have called this the Preface, but there is great Reaſon to 
ſuſpect, it was the whole in ſome of the Appeals that was 


written or read within the fifteen Days, or a conſiderable 


Time after. I ſhould ſcarce have mentioned ſuch a Suſpicion 
at this Time; but that the Backwardneſs I find in getting 
the original Inſtruments produced, is continually confirming 
it. Now if Mr Mark Holman had no Proxy at this Time, 
as I think if he had none, he could exhibit none; what a 
moſt ſolemn Falſhood is here uſhered in, „In the Name of 
„ God, Amen.” 1 think, if he falſified in this, (whether 
he did or not he beſt knows) it falls little ſhort of forſwear- 
ing; but that the introducing any Buſineſs into this Court 
without a lawful Warrant, and leaving Evidence of it in the 
Regiſtry, comes fully up to a Breach of the Oath, the 
Proctors General take to obſerve the Statutes, will appear in 
what I have to offer hereafter. But let us go on to the 
Concluſion, and fee how much fairer it is than the Begin- 
ning. The Atteſtation, at the End, of the Notary Publick, 
witneſſed by the Witnefles of good Faith and Credit, is, that 


this Appeal was interpoſed, on ſuch a Day, of ſuch a Month, 
in ſuch a Year, at ſuch a Place, by the ſaid Mark Holman, 


the Procurator aforeſaid, who then and there appealed, pray- 
ed Letters Dimiflory, and did all Things as in the above 


Written Appeal is contained. The Notary Publick atteſts, 


and the Witnefles ſubſcribe. It is contained in the Inftru- 
ment of Appeal, that he exhibited his Proxy : Now if he 
had really no Proxy, what a complicated Breach is here of 
publick and private Faith? It may ſeem but a ſmall Defi- 
ciency, which leads to ſo much Diſorder ; but Irregularities 
in theſe, as well as in moral Matters, Stant in precipiti. - - - 

Hitherto Mr Hlman muſt be conſidered in the Capacity 
of a Proctor in this Cauſe, in it's firſt Inſtance, in the Court 


of Hells; but having, as he imagined, ſuſpended the Juriſ- 


diction of that Court, by appealing to this, he returns again 
to his proper Statign, where we ſoon find him conducting 
and proſecuting the Appeal he had interpoſed. His firſt ſtep 
brings him before you, Sir, or your Surrogate, where he al- 
ledges, it had been appealed; an Allegation, I repeat it 

| again, 


VID $A NG, 855 
Ko SD 8 9 . 
« % oy LI wt © PE IT 8 
© ot "Sv Fo ns r * CC op "*% Y 
TUES a 8 S „ GB -.- 2 5 
* >; * „ 3 r N we 5 n 2 
IN l D 5 RA GS, 4 ö 5 . n 8 * — 
95 Py 3 ee e PP 'F 8 * 8 MN . 
* 50, * b ö 5 S r e 1 n e 
2 A 5 Ss : rag" . 
. - PANE is) . * : ** 0 I 2 2 
7 Q 8 * n at; Das 


M ! 

. again, which wants to be cleared from a violent Suſpicion of 
'2 a deliberate premeditated Falſhood in two, if not more, of 
theſe Cauſes. In the next Place, as he aſſerts, he exhibits 
his Proxy; and has it entred in the Acts of Court, that he 
this had exhibited it; the Regiſter, it may be, attending more to 
What he ſaid, than what he did. 1. Thus, Sir, in contempt 
of your high Character and Dignity, he does what in him 
lies to derogate from the Credit, and violate the Sacred- 
= neſs of your publick judicial Acts. 2. But this ſhews he had 

2 a juſt Senſe of what he ought to have done, and what th 

Law and the Court expected from him. | 
* No Proxy being left in the Regiſtry, he was called upon 
to exhibit it in Court; whereupon he prays an Indulgence to 
the next ſecond Court Day, and then exhibits a Proxy, 
bearing Date ſubſequent to the Time an Objection had 
been made, that it did not appear, he had been duly conſti- 
tuted the Parties Proctor. Will not you, Sir, and the Law 


5 intend this, as an Admiſſion, in a Manner a judicial Confeſ- 
the ſion, that he had no Proxy before. He did not then, nor 
does he now offer to charge the Notary Publick, or the Re- 

in giſter of this Court, with the miflay ing or loſing the Proxy 
> he had depoſited with either of them; nor does he attempt 
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any Account of what is become of it: Though your Indul- 
gence for two Court Days might be underſtood to mean 
no more than to give him Time to ſearch for the Proxy he 
had not left, as he ought, in the Regiſtry, but might have 
miſlaid ſomewhere elſe, however unwilling he might be to 
ſay ſo. For J aſſure myſelf it was not intended as a Snare 
to him, to give him an Occaſion of convicting himſelf of the 
whole Charge, that from the Face and Appearance of Things, 
might have been ſuggeſted againſt him ; and in a Manner of 
calling upon you, Sir, in open Court to ſeclude him from 
the Exerciſe of his Office, for the Space of two Months, 
without hope of releaſe or reftoring, as the 129th Canon 
of the Conſtitutions of 1603 requires, 

Upon this footing then, that he had no legal Authority 

þ from the Perſons, in whoſe Names he has done all this, I 
)J XX tfhall beg leave to take ſome Notice of what the Law has di- 
't 3X rected and provided in ſuch Caſes; both with Regard to the 
(= q Acts done, and the Proctor doing them. 

3 The Penalty juſt now mentioned is annexed to a Prohi- 
15 bitory Clauſe, in Terror of the Proctor; but I apprehend the 
5 Canon reaches beyond him, and renders every Thing a 
4 Nullity, that is done againſt it. Quad fit Lege prohibente 
Pro Infetto reputatur, It was fo adjudged in a Court o 
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W:Aminfter-Hall, in the Cafe of Bethill againſt Parry, Pal. 
mer 151. By the Statute of York 12 Ed. 2. 5. Sheriffs and 
„ other Bailifts ſhall put their own Names with the Returns 
« of Writs. And if any Sherift, or other Bailiff, leave out his 
« Name in his Returns, he ſhall be grievouſly amerced to 
„ the King's Uſe. Mauntague doubted, if a Return without 
& the Sherift's Name, was erroneous upon the Statute of 
« Yerþ; For the Common Law was, that the Return with- 
© out the Name was good; and the Statute ſays, that the 
„ Sheriff ſhall, &c. and if he doth not, then inflicts a Pe- 
«© nalty upon him: So it ſeemed to him, that it did not make 
& the Return void, but puniſhed the Sheriff. But all the 
* other Juſtices held, that the Common Law is changed by 
© the firſt Words, the Sheriff ſhall, Sc. and the Penalty is 
5 in terror of the Sheriff.“ 

There is a Difference between the Statute and this Canon 
in one reſpect: The Directory Words of the Statute changed 
the Common Law of the Land; whereas the Prohibition of 
the Canon, is in Afirmance of the Common Eccleſiaſtical 
Law, and of the Canons of the Church, and ſpeaks the ſame 
Language with the Statutes of this Court. Beſides ſo much 
of the "Temporal Law as concerns Ecclefialtical Matters, I 
take the King's Eccletiaſtical Law, to conſiſt of the Common 
Law of the Church, the Legantine and Provincial Conſtitu— 
tions collected by Zyndwsd, and the later Canons of Queen 
Elizabeib and King Fames; I have preſumed to include the 
former, notwithſtanding what is inſinuated in the Codex 
concerning them. 

It has certainly been received from the Civil Law, and 
become the Law of all Eccleſiaſtical Judicatories, that Falſus 
Precurator non gerit nec repræſentat Perſonam Di. This 
farther Rule of the Law of the Cade, is likewiſe tranſplant- 
ed into the Decretals. Falſi Precuratiris Exceptio non ſolum 
ante Sententiam, verum etiam paſtea puteſt objici, utpote, qua 
probata, Fudicium nullum & nullius momenti Controverſiæ re- 
gutantur. C. 2. 13. 24. X. 1. 38. 4. The Gloſs on the 
Words Falſus Procurator, in the Law of the Code, is, Fal- 
ſus dicitur qui non habet nandatum. 

Mandatum is a general Word; and in Caſe of an Excep- 
tion againſt a Proctor's Authority, there would be room for 
queſtioning, what ſhould be deemed a ſufficient Warrant, 
1 need not inquize how ſuch Queſtions were heretofore pre- 
vented or determined. For whatever the Legal Form of 
the Proctor's Mandate might be before the Conſtitution of 
Othe, Jam Procuratorum) ; whatever Conſtat, or r_ 
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of ſuch Mandate, might be required or accepted of ; that 
Conſtitution, rectifying an Abuſe in the Frame, and pro- 
viding a Remedy for the Difficulty and Uncertainty of the 
Evidence of a Proctor's Mandate, enjoins this Formality to 
be added to it: Mandatum etiam per Scripturam probetur au- 


 thenticam niſi apud acta ſuerit Conſtitutus, aut ſignum Authen- 


ticum de facili neguiverit Conſtituens invemre. Jahn de 


Athon's Gloſs upon the Word nequiverit, is, Cum Sigillum 


| Authenticum haberi non paſſit; tunc ſufficit proprium ipſius Con- 
Aituentis. So that ſince Otho's Time, for five hundred 


Years, it has been a conſtituent formal Part of every PreQtor's 
Mandate to be in writing. Ub: Lex vult quod aliquis attus 
celebretur in ſcriptis, illa Scriptura dicitur Forma illius actus. 
Maranta. I conceive ſince the Statute of Frauds and Per- 
juries, a Deed or Note in writing, is a formal Part of every 
Aſſignment, Grant, or Surrender of all Leaſes, Eſtates, and 


Intereſts ; that a Memorandum, or Note in writing, is eſ- 


ſential to all Agreements therein mentioned, upon which an 
Action ſhall be brought ; that writing is not only an Evi- 
dence, but a Formality of every Deviſe of Land: And in 
all theſe likewiſe a ſigning by the Party, or in the Caſe of 
a Will, by his expreſs Direction. So I apprehend a Seal is 
neceſſary to a Proctor's Mandate; tho' it may not have 
been always inſiſted on in this Court: But then Mr Ougbton 
on that Head, ſays, Remiſſius & minus accurate practicatur. 
I think, Sir, I may advance yet farther upon the Strength 
of ſome late Statutes, and ſay, that not only the Party's 
Seal, or rather ſome authentick Seal, but an Impreſſion from 
the Officers of his Majeſty's Stamp-Duties, is eſſential to the 
Validity of a Proxy. But of this I may have Occaſion to 
ſpeak more hereafter. | 

The Proviſion of Otho, for a more certain, as well as 
ready Conſtat of Procuratorial Powers, is ſupported and 
guarded by a Provincial Canon. Lyndword, de Procuratori- 
bus, Exhorrenda. This Conſtitution wards againſt the frau- 
dulent, or inadvertent putting of an authentick Seal to 
Proxies; and enacts a Puniſhment on thoſe of an higher 
Order than Proctors, who ſhall be concerned in ſuch Deceit ; 
and as to the Acts done, it fays. Id quod per talem fictum 
vel falſum Procuratorem atium fuerit, vel procuratum, modis 
omnibus pro Infecto reputetur. I muſt ſubmit it to you, Sir, 
whether all Acts done by any feigned or falſe Proctor, whe- 
ther he gains his Character of Falſhood, by his deceitfully 
obtaining an authentick or a private Seal, or by his relying 


on 3 Mandate unſealed, unatteſted, or unwritten, be 5 
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equally within this Clauſe of the Canon, as they are equally 
within the Miſchief generally defigned to be obviated by the 


whole of it. 
The Words per talem fiftum vel falſum procuratorem have 


indeed a Relation to what had gone before. The deceitful 


obtaining an authentiek Seal, being then the moſt common 
means of introducing the general Miſchief of an Appearance 
without lawful Authority, might be moſt in the Eye of the 
Archbiſhop and his provincial Council. But where a Mif- 
chief is general, and a Conſtitution provides againſt one bet- 
ter known and more common Mode of it, though the Words 
by their Relation may feem to be reſtrained to that one 
Mode, they have been taken to extend to the whole Miſ- 
chief, and conſtrued in the fulleſt Latitude. Give me Leave, 
Str, to refer you to my Lord C:ke's Select Caſes, and to a 
Caſe in the beginning of the Book, (Porter and Roche/ter,) 
that concerns this Court. 

Before I leave this Canon, though I ſhall not petition for 


a Decree upon it, yet I would ſubmit it to your Judgment, 


whether Mr Helman, who fo ſolemnly declared that he ex- 
hibited- his Proxy, obtained, I know not how, an Atteſta- 
tion of, and a Subſcription to, the Truth of it, and ſtole it 
into your Acts, if all this Time he had no Proxy, or hath 
admitted that he had none, does not come within the Reach 
of the next Clauſe. Pricurator autem ipſe totius Fulſitatis in- 
tentatur ab omni actu legitims perpetus repellatur. 

However you ſhall be pleaſed to enlarge or reſtrain the 
Conſtruction of the Provincial Conſtitution, King Fames's 


Canon before-mentioned is undoubtedly general, the Title is 


Procuratores nifs de Partis Mandato authentico Cauſes attingere 
prohibiti, The Canon is as follows. Nutlus deinceps in ali- 


qua Cauſa procurabit, niſi ab ipſo litigante apud Acta Curie 


fuerit Conflitutus, vel in ipfo Litis Ingreſſu illius vera & ſuffi- 


cientt Procuratorio fulciatur. Sufficiens vocamus, quod Authen- 
rico aligus ſigills munitur, approbatione item aut faltem Ratiha- 


bitione Conſtituentis eidem accedente : E Juſmadi vero procurats- 
ria omnia quamprimum confict volumus & @ procuratoribus exhi- 


beri ac in publicis ejuſdem Curie, Scriniis per Regiſtrarium ſal- 


va cuſtodiri. 

But the Conſtitution that comes neareſt and bears hardeſt 
upon the Proctors of this Court, who have acted thus irregu- 
larly under feigned Authorities is yet behind : It is one of the 
Statutes given to this Court by Archbiſhop Stratford, and is 
intitled De procuratoribus Curie Cantuarienſis, If the Proc- 


wy at their Admiſfon, take the Oath enjoined by this ſame 


Archbiſhop's 


by 


— 
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Archbiſhop's Statutes, I ſhould judge that a Breach of this 
Statute, if wilful, carried in it a wilful Breach of an Oath, 
This is the Tenor of the Clauſe in the Statute. Procura- 
tores autem dictæ Curie in eadem nullam Cauſam vel negotium 


introducant, quouſque de Mandato ſus Fudici Parti adverſe ac 


Clerico naſtri Regiſtri fecerint plenam fidem; & ſi Mandatum 
exhibeant ſpeciale pro negotio introducto Originale ipſius penes Re- 
giftrum volumus remanere, & utrique Parti Copiam fieri de 


codem, Signo Regiſtrarii conſignatam, ſumptibus Partis Copiam 


hujuſmodi habere volentis. Quod fi Mandatum fuerit generale, 
tunc illud exhibens det noſtræ Curie Regi/trario iftius Man- 
dati Copiam, antequam Originale Procuratorium exbibenti red- 
datur eidem; que etiam per ipſum Regiſtrarium omnibus, quo- 
rum intereſt, fiat expenſis petentis quoties opus erit. Can 
Mr Helman hope to perſwade you, Sir, to ſuperſede this Sta- 
tute, becauſe he has broke through it. I doubt not, Sir, 
but this Statute, as well as the reſt, will be of ſacred Aus» 
thority with you. In Times paſt they may not have been 
ſo fully enforced as they might have been. I ſhould not 
touch upon this Point, but under the Authority and in the 
Words of the greateſt Civilians of the Time. Dr Jones 
very frankly ſays to the Archbiſhop, I take it to have been 


Erindall, then much bent upon a Regulation of his Courts. 


„May it pleaſe your Grace to underſtand, that divers Arch- 
« biſhops, your Predeceſſors, have in Times paſt, minding 
© the like Reformation, made very good Statutes for the 
« Court of Arches. And every Perſon at his Admiſſion 
„ taketh an Oath to obſerve the ſame, as far as they be not 
& contrary to the Laws of the Realm; yet all the Judges 
« of the ſaid Court, for my Time, have neglected to ſee the 
« ſaid Statutes. duly kept and put in Execution, as they were 
„ bound, and ſhould have done: The which Thing I take 
only to be the very Cauſe of all evil Diſorders and Abuſes 
& in the ſaid Court.” 

Dr Tale alſo, who was Judge of the Court of Audience, 
as the Hiſtorian relates, thus ſignified his Mind to the Arch- 
biſhop for the Reformation of that Court.“ In your 
„ Graces Court of Audience, as in all other your Courts, ſo 
Things be out of Order that few Things be as they ſhould 
„ be, Good Orders and Statutes ſworn rejected; gainful 
* Cuſtoms contrary to Oaths for Laws received: Oaths and 
* Perjuries by Cuſtom made current. For Redreſs whereof 
«© my Opinion is, that neceſſary it is to give out Statutes 
6“ to rule all your Graces Courts with few Additions. And 
5 that the ſame Statutes may be better obſerved than they 
&« are, 


Ti] 
ce are, and to avoid ſuch horrible Perjuries as wilfully be 
« committed in the voluntary neglecting of them, being 


publickly ſworn unto by Judge, Advocate, and Proctor, 
<« that greater Pains, and more ſevere Puniſhments, be im- 
& poſed upon all the Judges not urging due Obſervation 
& thereof, and upon all other Tranſgreſſors.“ 

T heſe, Sir, were Men of Character and Station: They 
ſaw Diſorders in the Archbiſhop's Courts at that Time, and 
had Courage enough to own it, notwithſtanding the ill-will 
they might expect from the Delinquents. I do not mention 
it as an Intimation that there are the very ſame Diſorders 
now, {which is nothing to my Purpoſe,) but as an Evidence, 
that the Statutes of this Court were then thought to be in 


Force, and worth obſerving, as the beſt Means to root out. 


and keep out irregular Practices, What I chiefly would rely 
on, is, not the Statutes or Ordinances of this or that Court, 
but the Canons and Conſtitutions, the Ecclefiaſtical Law of 
the whole Kingdom: And from thence I hope it has ſuffi- 
ciently appeared, that the Exception taken to Mr Holman, 
and his proceeding without a Proxy, is well grounded. 

Nor is this Matter of Proxies ſuch a mere Peculiarity of 
Eccleſiaſtical Courts as has no Foundation in Reaſon, but 


may be taken up or laid aſide at Pleaſure: For all Courts 


have, and muſt always have, ſomething of the like Kind. 
The Temporal Courts have their Warrants of Attorney, 
which anſwer the ſame Ends there in ſome Reſpects, as 
Proxies do here. For which Reaſon I preſume, it will not 
be ſuperfluous to ſhew out of the Books of the Common Law- 
yers, what Influence the want of a Warrant of Attorney has 
upon the Proceedings in thoſe Courts. 

The want of a Warrant of Attorney, if it appears from 
the Record, is always Error at the Common Law. Upon 
the Aſſignment of this Error many Judgments of the Court 
of Common-Pleas have been ſet aſide in the King's Bench. 
The Books are full of this Doctrine. 

Heme poet affigne Defalt de Garrant de Attorney de fon At- 
torney demeſne que eft pur ſon Advantage. 7 H. 4. 16. & ſon 
diſait demeſne. 11 H. 4. 44. 88. Rolls Ab. 757. Again 760, 

Si al grand Cape return le Tenant gage ſon Ley per Attorney 
qui i ad aſeun Garrant de Attorney, & al jour que il doit faire 
fon Ley il fit Defalt & Fudgment done, uncore le Defalt del 


Garrant del Attorney continue un Error pur ces que eft Diſcon- 


tmuance. 783. . 
Si le Tenant appiert per Attorney ſans Garrant d' Attorney ceo 
 eft Error. 11 H. 4. 88. 6, 7. H. 4. 16, 11 H. 4. 44. 792. 
| Attorneys 
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Attorneys have been committed for not entring or filing 
their Warrants. Bro. Attorney 14. 41. Ed. 3. 1. Raftall's 
Entries. Attorney 2. 

An Attorney has been forejudged his Office for appearing 
without Warrant, by which a Judgment was erroneous, 
Raſlall Attorney 3. | | 
An Outlawry at Common Law, which is of a ſimilar 
Nature with an Excommunication in the Eccleſiaſtical 
Courts, is, and always has been erroneous and reverſible, 
for want of a Warrant of Attorney ; and an Excommuni- 
cation, as part of the Proceedings in Queſtion, is now con- 
tended to be null for the want of a Proxy. I need not 
bring Authorities from the Books; it is fo recited in the 
Statute of the 18th of H. 6. cap. 9. Our faid Lord the 
<< King, conſidering moreover like Damages, which happen as 
well to him, as to his poor Liege-People and Subjects, for 
that in the Records of divers and many Outlawries the En- 
try is, that the Parties do appear by their Attorneys, where 
«© the Attorneys have no Warrant of Record, by Reaſon where- 
„of the ſaid Outlawries be reverſible, and for the moſt Part 
<< reverſed, hath ordained by the Authority of this preſent Par- 
« liament, &c.” This Act concludes with a Penalty of forty 
Shillings on every Attorney, that hath not his Warrant en- 
tred of Record, the ſame Term in which the Exigent is 
awarded, or before. | 
There is an Entry in Ra/tall, where an Outlawry is re- 

verſed for want of a Warrant, and the Attorney mulcted 
in Purſuance of this Statute. Super quo Scrutatis Rotulis 
Warrantorum Attorn” in Banco hic exiſtent” nullum invenitur 
nec habetur Warrantum pro pred I. I. in loquela pred” prout 
I. A. ſuperius allegavit. Ideo conſideratum ęſi quod utlagaria 
pred” evacuetur caſſetur & pro nulla penitus habeatur, quodgz 
pred” I. H. inde exoneretur & ea occaſione in aliquo non mo- 
leſtetur nec gravetur ſed eat inde quiet” &c, & quod pred I. M. 
fartsfaciat Due Regi XLs. juxta Formam Statuti. 

In ͤ ſome Caſes, as after Iſſue tried, by the Statutes of 
Zee want of a Warrant of Attorney ſhall not be aſ- 
igned for Error; but the Attorney ſhall forfeit ten Pounds, 
and ſuffer Impriſonment at the Diſcretion of the Juſtices. 

In filing Warrants of Attorney at Common Law there is 
ſome Latitude; becauſe the Warrants are without Date, no 
more than Talis ponit Talem Attornatum ſuum. They are 
likewiſe filed without Date, and being found of Record, are 
preſumed to have been ſo in due Time, and the Time can- 


not come in Queſtion, So the Book, Le Temps del entre 
S | ng 
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ne poit dener in debate ne eftre trie pO it fuit reſceive a un 
Temps cu a auter mes il ſerra entend que il ſuit reſceive al 
Temps que le Attorney reſpondre & ceo ne fuit que un Default 
del Clerke que i ne fuit entre avant per Þ entendment & auxi 
ferra entend que il fuit de Record. 8 H. 4. 20. But Proxies 
muſt be more preciſe and particular in ſeveral Reſpects: As 
Emericus de Rosbach ſays, Annus & Dies Inſlrumenta Procura- 
torio injerendus ; ſo that the Time of their Execution may 
be queſtioned, and the Commencement of the Power and 
Authority conveyed by them. The Time of filing or re— 
giſtring them, is likewiſe appointed; it muſt be in [ngre//u 
Litis, And there are other Formalities to be obſerved in 
them, which I had Occaſion to ſpeak of before. I ſhall 
therefore conclude from hence, that as far as Warrants of 
Attorney agree with Proxies, the Temporal and Eccleſiaſtical 
Laws, concur in making each neceſſary, The Differences 
betwixt them are ſuch, as the Eccleſiaſtical Laws expreſsly 
direct; and I ſhall therefore preſume this Court will take No- 
tice of, and maintain them. | 

T here is one Thing more I ſhall beg leave to offer, which 
is of a later Date than any Thing already ſpoke of; and tho' 
it be not itſelf a Law, it wil clearly ſhew that the Laws re- 
lating to Proxies, are not yet pretended to be antiquated or 
obſolete, What I mean, is an Argument held but the laſt 

Term in the Prerogative Court, which I take the Liberty 
to remind you of ; an Argument of a learned Advocate up- 

on this very Head of Proxies, ſo clear and cogent, that it 

extorted from the adverſe Advocate, an Admittance of all he 
had advanced; who, if I apprehended him right, farther al- 


lowed, that it was neceſſary not only by Law but Practice, 


in all Eccleftaſtica] Courts, except the Prerogative, to have 
a Proxy ; or otherwiſe all Proceedings were null, 

He flung out indeed one Thing, either deſignedly or at a 
venture, which did not ſeem ſo well to comport with his 
Conceſſion; namely, that the Authorities of Law, which 
had been cited, were calculated for Proctors at large, not 
admitted or matriculated in any Court. If any thing was 
then meant by this, I expect to hear of it again, and there- 
fore may now fay ; it will be hard to find ſuch Proctors al- 
lowed to practiſe in any Courts, Nor can I apprehend, 
that becauſe one is admitted to be a Proctor-General in any 
Court, he thereby becomes the particular Proctor of any 
Suicor to that Court; or can act for him, without an Autho- 
rity from him. There are Attorneys of Record in the 
Courts of 1/:/tminſter- Hall; yet, in all Suits brought _ - 

en 
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ſended by them, they muſt have a ſpecial Warrant from 
their Mafters. They are not only to be Attorneys of Re- 
cord, but are to have Warrants of Record. Nor has it been 
otherwiſe in any Courts of the Civil or Canon Law. 
Dr Zouch has it thus, in his Elementa Furiſprudentiæ. Uſus 
Procuraterum perquam neceſſarius eft, ut qui rebus ſuis ſuper- 
eſe ipſi vel nolunt vel non paſſunt, per alios poſſint vel agere 
vel conveniri. Hujuſmodi vero procuratores, primo ex exrum nu- 
mero eſſe debent, qui Authoritate publica admiſſi, ad Forum per- 
tinent, Deinde Mandato niti debent, quippe Procuratorem eum 
accipere debemus cui mandatum ęſt. Part. 5. Sect. 3. 

The learned Advocate's Diſtinction between the Preroga- 
tive and other Eccleſiaſtical Courts, was no new Thing to 
me; I had concluded as much from Dr Lleyd's and Lane's 
Arguments, in the Caſe of Millmot, verſ. Lloyd. 5. Ann. B. R. 
It was moved for a Prohibition to the Court of //arcefter, on 
the Bill of Citations ; and oppoſed, for that the Party had 
ſubmitted to the Juriſdiction, by appearing and pleading by 
His Proctor: To which Objection, Dr Lihd replies; There 
is no Procuration appears to be on the Proceedings; which is 
in the Nature of a Warrant of Attorney. Dr Lane rejoins; 
Dr Llyd knows, that it is the common Practice of the Pre- 
rogative Court, to anſwer by Proctor; and yet no Procura- 
tion is required: But if the other ſide do inſiſt upon it, as 
they ſeldom do, then it is ſhewn. From this I collected, 
that the Prerogative Court had its peculiar Practices or Pri- 
vileges. For if inſtead of the Prerogative Court only, Dr Lane 
could have referred to the Practice of all the Archbiſhops 
Courts, and had believed, that the Practice in thoſe Courts, 
was to be the Model of all other Eccleſiaſtical Courts; it had 
been ſo very much to his purpoſe, that I judged he could 
not have omitted it. For he knew well enough, that an Ar- 
gument a Particular: was inconcluſive; and would never 
have contented himſelf with ſuch a one, if a better had been 
ſo near at Hand. | | 

What was allowed in the Prerogative Court laſt Term, 
to be the Law and Practice in all Eccleſiaſtical Courts ex- 
cepting that, I ſhall be the more confident, will be now ad- 
judged to be ſo; becauſe Mr Holman by his Plea, in effect, 
admits and confeſſes it: Though he would avoid the Force 
of it, by producing and pleading a Ratification from his 
Principals, of ſo late a Date as the 29th of laſt November. 


A Ratification of an unuſual Kind, as well as for unufual 


Purpoſes, A Ratification, not as one would expect to find 
C 2 it, 
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it, of all he had done in their Names, but of all he had 
done in their Behalf. 
It is but lately, Sir, that I have met with the Opportu- 
nity, or rather the Neceſſity, of acquainting myſelf with the 
Practice of this Court: And for that Reaſon, when I had at 


any Time diſcerned any Points of Law or Practice clearly 


and unanimouſly laid down in the Books, I accuſtomed 
myſelf to heſitate, and to proceed diffidently upon them, 
leſt ſome Modes of Practice introduced here, for the Bene- 
fit of the Subject, as one would ſuppoſe, and the more com- 
modious Adminiſtration of Juſtice, ſhould enervate or de- 
feat them. I may acknowledge myſelf to have been in the 
ſame State of Mind upon the Point of Proxies, till I had, 
with great inward Satisfaction, diſcovered by the Argument 
in the Prerogative Court, that the Law and Practice in that 
Reſpect were admitted to coincide. There was not indeed 
at that Time, at leaſt I did not obſerve there was, any Inti- 
mation given out, that a ſubſequent Ratification would ſup- 
ply the Deſect of a precedent Proxy: But when I found 
Mr #Helman, that experienced Practitioner, producing and 
relying on ſuch a one, the Doubts and Heſitations which I 
had ſo lately buried, revived again; and I began to ſuſpect, 


that this muſt needs be a Mode of Practice; though my 


Way of Life and Buſineſs in the World had, till that Time, 
ſecluded me from any Knowledge of it, or Acquaintance 
with it. It occurred immediately, that if it ſhould be Prac- 
tice, it muſt have crept in in Deſpite of Law, and in De- 
fhance of the Statutes of this Court; and if it ſhould have 
crept in ſo long ſince as the Time of the hate” Free and 
Yale, poſſibly they might have this, among other Things, in 
view, when they acknowledged and complained of bad Cu- 
ſtoms, and Breach of Oaths. | | 

But what of all this! the Matter of Fact was properly the 
firſt Queſtion: Was it the Practice of the Court, or was it 
not ſo, was worth enquiring aiter. I had ſearched the Acts 
of Court in the Regiſtry of Wells for 200 Years back; and 
there were no Traces of any ſuch Thing. Nor could I 
hear of any Inftance of it in the Records of any Biſhop or 
Archbiſhop of this Realm. The preſent Practitioners in this 
Court, had known or ſeen nothing of it for forty Years. 
So that, as far as I can learn, even Practice, with it's dark 
Coverts, ſo frequently reſorted to when Law purſues, will 
diſcountenance Mr Helman in his new Project, and diſclaim 
his Plea: Practice, that never-failing Parent and Protector of 


unwritten T raditions, and the great Idol of the . 
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of his Profeſſion; though ſince my Attendance here, I have 
ſometimes ſeen them wavering and uncertain, as much at a 
Loſs as thoſe that bow to an unknown God, 

When I ſpeak of Practice, I mean the Practice of our 
own Courts, and not of any particular Court abroad ; ſuch 
as the Imperial Chamber; where not only Proxies, but all 
other Subſtantials of Judgment are diſregarded. Mr Gaill 
cites a Caſe in that Court, (Habsberg & Majorin) wherein 
it had been adjudged, that a Ratification ſhould prevail, even 
after Sentence; contrary to the Jus Commune he himſelf had 
immediately before laid down, as unanimouſly agreed to by 


the Doctors. He endeavours at ſome Reaſons to ſupport 


this Judgment; and is anſwered at large by Andreas Faſchi- 
neus, in a Chapter on purpoſe, too large to trouble you with 
a Recital of it. Mr Gaill has beſt accounted for that Judg- 
ment, where he did not deſign it, by this Remark. In Ca- 
mera Imperiali nullitates proceſſus, fi alias de meritis Cauſe ex 
actis ſufficienter & liquido conſtet, regulariter non attenduntur, 
ita diſponente Ordinatione Cameræ. Obſ. l. 1. Obſ. 42. N. 1. 
For it is every where, in general, as Maranta ſays: Hanc 
E xceptionem Tu non es Procurator, ſemper & in quocunque Foro 
opponendam eſſe Scribentes ubique ſenſere. Et adeo verum eſſe 


id Scribentes inquiunt, quod fi oppoſita Exceptione prædicta ex- 


preſſe non providetur Pars dicetur gravari quod appellare potęſt. 
Maranta de Exceptione, N. 55. But if any particular Court 
abroad has it's peculiar Statutes or Ordinances, as this Court 
has, I ſhall be content, if each Court obſerves it's own ; 
without obtruding them on others, which have no Relation 
to it. | 

But it may be that Mr Helman does not pretend his Plea to 
have been yet made a Part of Practice, and only offers it as 


a Candidate * be introduced, and take it's Place for 


the future. The Men of a Genius, in all Profeſſions, ſhew 
themſelves chiefly by Inventions and Improvements. The 
World thrives by their Means ; and while it enjoys the Be- 
nefit of their Diſcoveries, it remembers their Names with 
Honour, when their Perſons are forgot: And ſhould Mr Hol- 
man have had it in his View to diſtinguiſh himſelf to the 
Gentlemen of the Profeſſion in future Ages, by this new 
Scheme of a Ratification, he could not wiſh to have a better 
Recommendation handed down with it ; than that upon his 
firſt Trial of it, when he had dragged in a refractory Dio- 
ceſan Judge before the Court, he held him down faſt with 
it juſt when the Law had like to have redeemed him. 


Inventions 
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Inventions of the greateſt Note have often taken their Be- 
ginnings from Accidents; or from ſome remote Hints, which 
had been careleſsly overlooked: Tho' the Authors of them 
have not in all Caſes reckoned themſelves obliged to acknow- 
ledge as much. There is one of the Regulæ Furis that runs 
through the Civil and Canon Law, which may have ſerved 
in Quality of a Hint upon the preſent Occaſion: And I do 
not doubt, but it will be brought in to defend the Plea. The 
Rule I mean is this, Mandato æguiparatur Ratihabitio & 
retrotrahitur ; which by ſome is expreſſed more fully ; Man- 
dato egquiparatur Ratihabitio ſequens, que tantum operatur 
quantum Mandatum præcedens. Now a Proxy is a Manda- 
tam, and is frequently ſo called; and therefore by this Rule, 
a Ratihabition will at any Time ſupply the want of it. So 
one would think, Sir, if we were to attend to Words only ; 
and the whole Law of Proxies would be at once deſtroyed. 
T ſhall therefore beg leave to open that Matter ſomewhat 
more fully. 

Mandatum has a general, comprehenſive Signification in 
the Civil Law; and it is faid to be formed and perfected by 
Conſent alone, that is, a Conſent without any Solemnities, 
Mandatum conſenſu perficitur. Whoever tranſacts or ma- 
nages any Affair of another Perſon with his Conſent is un- 
derſtood to do it, Mandatu or ex Mandate, in the Senſe 
which the Civil Laws puts upon that Word. Nor does it 
much import, whether that Conſent be given before or after 
the Thing be done; or in what Manner, or by what Signs 
it be expreſſed and made evident; whether by a Letter, by 
a Meſſenger, or by a Nod, or even tacitly, by knowing 
without forbidding the Thing to be done, or ratifying it 
when done, - This, as I take it, is the general Notion con- 
tained under the Word Mandatum; and from the Nature of 
the Aﬀair to be tranſacted, as well as from the Perſons who 
are to be concerned or affected by it, it takes it's ſpecifick 
Differences, and, in ſome Inſtances, a diſtinct ſpecifick 
Name. If the Mandatarius is himſelf ſatisfied of the Man- 
dator's Conſent, he is by that alone empowered to undertake 
and manage the Affair committed to him: But ſhould it be 
an Affair of Conſequence, or of ſuch a Kind, that other 
Perſons muſt neceſſarily be dealt with to at with him, or 
ſubmit to what he does; it will be requiſite not only that the 
Mandatarius be himſelf ſatisfied of the Mandator's Conſent, 
but he muſt likewiſe have at hand ſuch Evidence as ſhall 


ſatisfy thoſe other Perſons, that he hath that Conſent ; and 
| | like wiſe 
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likewiſe the Power or Authority he aſſumes to exerciſe in ths 
Mandator's Name. | 

Now this Evidence will be expected to vary, as it ought 
to do, according to the Nature or Quality of what is to be 
done. Sometimes ſuch Evidence is ſuffictent, as reaſonable 
Men uſe to rely upon in the common Affairs of Life; at 
other Times, ſuch a Degree of Evidence may be neceſſary, 
as all Men are bound to acquieſce in, in all Affairs; that is, 
ſuch Evidence as is in Law accounted full Proof. But ſince 
Nature or Reaſon has not exactly marked out, and diſtin- 
guiſhed theſe ſeveral Degrees of Evidence, in ſuch a Man- 
ner, as to prevent Diffidence and Contention from coming 
in to interrupt and entangle Mankind, in the Performance of 
their ſeveral Engagements with each other ; there was a fair 
and juſt Occaſion for the Law to interpoſe it's Authority, 
and ſhew it's Uſe. And this the Law has done in this Caſe, 
by aſſigning the Degrees of Evidence, or appointing the So- 
lemnities, by which the Conſent eſſential in every Manda» 
tum ſhould be expreſſed, in proportion to it's ſpecifick Dif- 
ferences : Sometimes admitting a Nod to be ſufficient Evi- 
dence, or fictitiouſly carrying back a ſubſequent Ratification 
into the Place of a precedent Conſent ; ſometimes requiring 
that the Conſent ſhould be expreſſed by the permanent Evi- 
dence of writing, or under the Hand and Seal of the Man- 
dator; eſpecially when a Power or Authority is to go with 
it: At other Times inſiſting, that the Conſent ſhould be 
made appear, and be ſupported by the Credit of an authen- 
tick Seal. And ſo careful has the Law been to preſerve and 
maintain theſe ſpecifick Differences, that, where it has pre- 
ſcribed the Degrees of Evidence, or the Solemnities that ſhall 
attend the giving the Conſent, it will not admit, that it has 
been at all given, unleſs it ſhall appear to have been ſo deli- 
berately given as to have purſued the Forms directed, 

Now, though it be a Proctor's Buſineſs to act in another's 
Stead with his Conſent, and a Proxy does on that Account 
come under the Genus, Mandatum, and is ſometimes ſo 
called; as every Peer of the Realm comes under the Genus, 
Man, or a more comprehenſive Genus; yet, as it would be 
highly injurious, and a Means of confounding all Order and 
Diſtinction in the World, to ſpeak of, or deal with them, 
merely with a Reſpect to any one of thoſe general Charac- 
ters; ſo likewiſe to look upon a Proxy, or ſpeak of it mere- 
ly as it is a Mandatum, is to ſet aſide thoſe Diſtinctions which 
the Nature of Things makes, and the Law has thought ne- 
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eeſſary to be obſerved in the ſeveral Species, ranked under 
the general Name, Mandatum. | 

That the Diſtinctions J have been ſpeaking of are real, and 
eſpecially that a Proxy contains more than a Mandatum in 
it's general Signification, appears from Lyndword's Account 
of it; where he defines it to be Mandatum five Liter in qui- 
bus continetur Poteſtas alicui Procuratori conceſſa. Acts found- 
ed upon a bare Conſent, are by Peckius diſtinguiſhed from 
thoſe, which beſides a Conſent, import likewiſe an Authori- 
ty to have been given with it: And the Way he takes to 
ſet forth their Difference, ſhews it to be not without Reaſon, 
that the Canon has appointed Proxies to be exhibited in In- 
greſſu Litis, Authberitas que ęſt Fundamentum Solennitaſque 
attus* gui abſque ea in pendenti eſe non poteſt in ipſo negotio ne- 
ceſſaria eft- dum agitur. Coen autem vel voluntas ſiue pro- 
cedat five ſubſequatur non intereſt. And without citing far- 
ther Authorities, the very purpoſe of a Proxy, as it im- 
powers one Man to appear and act in Judgment in another's 
ſtead, in ſuch Manner that the Party ſhall be concluded 
by what his Proctor does, not only requires that the Proctor 
ſhould have the Party's Conſent, but that he ſhould have it 
evidenced in a full and folemn Manner: Leſt Diſputes and 
Grievances ſhould grow up in the very Way marked out 
for terminating them; and, what is much regarded by the 
Law, ne Fudicium fiat eluſarium; Or (as it is expreſſed in 
the Decretal, requiring Proctors to have Mandatum legaliter 
factum) ut quicquid actum fuerit jure ſubſiſtat. X. 1. 38. 1. 

This Diſtinction taken and cleared between Mandatum, 
& Mandatum Procuratorium, or Procuratorium, (for it is 
commonly uſed ſubſtantively) will diſpel all the Cloud, 
which may be ſpread about this Queſtion, from numerous 
Volumes of the Civilians and Canoniſts, from the Books of 
Comments on the Regulæ Furis, and from the Concilia ; as 
it will be a full Anſwer to all Quotations from Antonius 
Natta. 

But that thoſe, who hold the Rule Mandato æguiparatur 
Ratihabitio & retrotrahitur, and enlarge moſt upon it, do 
not intend it ſhall be applied in this Caſe, will yet more evi- 
dently appear from the Exceptions, whereby they limit it's 
extent, It would be endleſs to collect them all and their 
Authorities, One joined with the Canon of 1603, ſtands 
in direct Oppoſition to Mr Heolman's Pretenfions to any Ad- 
vantage from it in his Caſe. Natibabitis non convalidat 
Adtum geſium ab alio pro tertio quando Statutum requirit Man- 
datum a Principia, = = Statutum requirit Mandatum certum 


& 
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verum: Ratificatio autem off Mandatum fictum; ergo non 
ft wy Statuto, With this Limitation of Tuſchus, 


Verb. Ratificatio: Concluſio. 23. compare the Words of the 
129th Canon. - - - Or unleſs in the Beginning of the Suit, 
he be by a true and ſufficient Proxy thereunto warranted ; - - - 
and you will find the Proxy required by the Canon, is not 
anſwered by a Ratification, Nay, if Ratifications had been 
in uſe at that Time, one would have concluded the Canon 
had levelled directly at them; to drive them out of Practice 
then, and to keep them out for the future. Another Ex- 
ception wholly ſhuts out Mr Holman, and all Intentatores 
Falſitatis, Gęſta per tum qui dixit ſe habere Mandatum & 
non habebat, non poſſunt Ratificatione convalidari. Again, 
Gefta in Fudicio a falſo Procuratore, ut quia dixit ſe Procura- 
torem & nullum habebat Mandatum, ex quo obtinuit per Sur- 
reptionem, non poſſunt ratificari; ideo ſi Teſtes induxit tanquam 
Procurator cum non eſſet, non convalidatur Examen per Ratifica- 
tionem. Again, Ubicungue intervenit Falſitas & Obreptio, ut 
quia dixit ſe Procuratorem cum non ęſſet, non poteſt fieri Ratifi- 
catio. Tuſchus. verb. Ratificatio. Concluſio 23. Peckius, in 
His Comment on the Rule, thus expreſſes himſelf upon this 
Exception to it. Quamvis Falſi Procuratoris Factum ratum 
haberi ſubinde poſſit : non tamen poteſt ratum haberi, ſi is Auda- 


ci Mendacio munitus, coram Principe comparuerit, & Manda- 


tum ſe habere illic mentitus ſit. | 
Another Exception Faſon makes, who defends the Rule in 
general, and is vouched by Mr Gaill. Septimo limita _ 
do ſententia lata pro Falſo Procuratore eſſet lata contra Adver- 
ſarium praſentem, ſecus ſi ſet lata contra abſentem citatum, 
tunc Drus non poſſit eam ratam habere; Ratio, quia Citatio 
non arctauit Adverſarium, ex quo ille non erat Procurator ; & 
fic lata fuit contra Abſentem non contumacem : ergo ęſt nulla ra- 
tione defectus ſolennitatis : ergo D""* ratificare non poteſl, Fa- 
ſon, in Cod. de Procurat. l. licet. Mr Holman may remem- 
ber that Part of the Proceedings he aims to ſupport, and 
juſtify by the help of his Ratification, is a pretended Sen- 
tence of 3 decreed and pronounced againſt 
an Appellate, preſumed to be contumaciouſly abſent, in or- 
der to compel him to appear; whereas the Exception Jaſon 
here makes expreſsly, excludes a Ratification in that Caſe, 
as not being ſufficient to induce the Contumacy, which he, 
2 the feigned Authority of a Proxy, had accuſed and pu- 
niſhed. 
Another Reſtraint of this Rule, very material in this Caſe, 
is, that a Juriſdiction cannot founded on any Act, that 
| 18 


1 
is to be made good by a Ratification. Limita in iis que per- 
tinent ad fundandam Furiſdictionem Fudicis vel Arbitri ; quia 
f ant facta a Falſe Procuratore non paſſunt ratificari. Tuſchus. 


Verb. Ratificatio. Concluſio. 23. Sir, The Juriſdiction of 
this Court, depends not only upon the Reality of the Ap- 
peals before you, but alſo upon the Reality and Sufficiency of 
that Authority, by which the Proctors have appeared, exhi- 
bited, and proceeded on them, for three or four Years. If 
the Proctors all that while, had no Authority from their 
Principals, or, in Mr Holman's new Phraſe in his pretend- 
ed Appeals, from their Clients, the Court could have no Ju- 
riſdiction all that while: And if the Authority of the Proc- 
tors was of the lame and imperfet Kind, which ſtood in 
need of a Ratification from their Principals in the Country, 
to ſupport and help it forward; the Juriſdiction of the Court, 
all that while, muſt have remained dormant, or ſtood in 
Suſpence, till the Pleaſure of thoſe Principals was farther 
known, and Ratifications ſent up to awake and ſet it go- 
ing: that is, in effect, the Court had a Juriſdiction all that 
while, if the Principals at any Time afterwards ſhould 
think fit to give it. And what elſe is this? but giving the 
pretended Appellants the Liberty of ſaying, if the Court and 
the Proctors in our Names do what we like, we will take 
it to ourſelves, ratify, and ſtand by it: But if they do other- 
wiſe, let them look to it, that did it ; for our Parts, we muſt 
defire to be excuſed, What a ſtrange ſort of Liberty is this 
for any Suitors to take with a Court of Judicature? And 
yet it is very evident, that this new Device of a Ratification 
gives it tkem, whether they ſhall take it or not. And 
ſhould it be given likewiſe, as is both fair and equal, to the 
adverſe Parties; it will make the publick Adminiſtration of 
Juſtice in all Eccleſiaftical Courts, to be nothing better than 
ſolemn trifling. For I take it for granted, that neither this 
nor any other Eccleſiaſtical Court can compel any Man to 
ratify, what a Proctor of the Court has there done in his 
Name; unleſs the Proctor can ſhew that Court, that he 
had a ſufficient Warrant from the Party for intermeddling 
in his Affairs: And ſurely no Eccleſiaſtical Judge can, or 
will certify, that the Proctor had a ſufficient Warrant, or 
was in any Senſe the Party's true and lawful Proctor, unleſs 
it appeared he was ſo in ſome Senſe, and ſome Manner, 
which the Eccleſiaſtical Law has appointed, asknowledges, 
and will maintain, Ordinaries in ſuch a Caſe, are confined 
to the Rules of their own Law, and would not be allowed, 
in Juſtification of their Certificates, to ſhew that the ow ofa 
| | | ate 
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Mandate was ſuch as would have been deemed a ſufficient 
Warrant in the Temporal Courts: That being a Matter 


which the Temporal Courts have no need of knowing, and 


therefore will not know, from their Certificates. For the 
Credit given to their Certificates, tho' it be a fundamental 
Part of our Conftitution, and the Means of connecting the 
Civil and Eccleſiaſtical Juriſdictions, and reducing them into 
one Eſtabliſhment ; yet it depends wholly upon a Preſump- 
tion, that they underſtand and proceed according to the 
Rules of their own Law. And ſhould Ordinaries be ſeen to 
vary from their own Law, or aſſume the Liberty of in- 
troducing PraQtices inconſiſtent with it, it would not be 
enough to ſay of it, that they would thereby undermine the 
Credit of their own Certificates, in the ſeveral Inſtances 
wherein they ſhould be ſeen to take that Liberty : For be- 
ſides that, it would give Occaſion to make their Certificates 
traverſable in the Temporal Courts; which is the direct 


Road to ſet the Civil and Eccleſiaſtical Juriſdictions at Vari- 


ance with each other, and ends in a fundamental Breach of 
the Conſtitution, | 

Another Exception to the Rule, ariſes from the Time pre- 
ſcribed for interpoſing an Appeal. For though it ſhould be 
admitted, that a Ratification three Years after, would ſupply 
the want of a Mandate, or the want of any of the Solemni- 
ties in a Proctor's Mandate; yet, if any one Act done by him 
in that Capacity, ſhould have a Time ſpecially fixed and 
limited by Law for doing 'it, the Ratification, as to that 
Act, muſt alſo come within the Time limited to the AR 
itſelf, Now this is the very Caſe of an Appeal; which can 
no more be ratified, than interpoſed after fifteen Days ; the 
uttermoſt Enlargement given by the Statute of Appeals, to 
the ancient Reſtraint of ten Days. I challenge the Gentle- 
men on the other Side to ſhew any the leaſt Countenance, 
the Law, or any Lawyer, any where gives to the contrary. 
Nor would it be too aſſuming on this Occaſion to ſay, as 
Serjeant Levinz formerly was uſed to do; this is the Point 
of Law, ſpeak to it, if you have any Thing to oppoſe. It 
is Lancellot's uncontroverted Dictate: Sit itaque Regula quod 
Appellatio debet omnino interponi infra decem Dies a recita- 
tione Sententiæ, de Momento ad Momentum computandos ; alias 
eft de jure nulla & non devolveret. Quam Kegulam amplia, 
quod ſicut Appellatio, ita & Appellationis Ratificatio debet intra 
decem Dies fferi. Lancellat, de Attent. Lim. 20. u. 53. 
Peckius is very peremptory and conciſe on the ſame Head. 
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ante intrrpoſitam, inanis eft Ratibabitio. So Deciut. Ratife- 
catio appellationis interpoſite debet fieri infra Tempus datum ad 
appellandum. Regula 60, Semper qui. Tuſchus has a parti- 
cular Concluſion or Chapter with this Title : Ratificatio Ap- 
pellationis intra quantum Tempus fieri debeat ut valeat. Where 
this occurs: Eadem Solennitas gue reguiritur in prima actu, 
eadem requiritur in Ratificatione ; & propterea ſicuti Appellatio 
non valet poſt decem Dies, ita nec Ratificatio Appellationis, 
The ſame Tuſchus in another Chapter ſpeaks to the very 
Point; as if he had the Regula Juris in view, and guarded 
_ againſt Mr He/man's Application of it. Ratificatio Appella- 
rionts interpoſite in Termino decem Dierum facta poſt decem Dies 
non trahitur retro. verb. Ratificatio Concluſio. 21. | 

Theſe Things, thus poſitively laid down by the Authors 
cited, were not ſpoken inconſiderately. They give their 
Reaſons for what they ſay, which are worth remarking, — 
Reguirit quad id, quod Ratificatur, fit Ratificabile ; videlicet 
fiat in Tempore, quo Ratificatio paſſit operari.— Amplia, quia 
Ratificatio requirit, quod actus confirmatus exiſtat Tempore Con- 
firmationis. Tuſchus, Ratificatio. Concluſio. 18, Locum non 
habet Ratihabitio (ſays Peckius) quando id quod ratum haberi 
petitur, ipſo jure eſt extinctum, —guando actus geſtus nullus eff. 
Apply the ſame Reaſon to the preſent Caſe. The. Appeals, 
which the Proctors are ſaid to have interpoſed in the Behalf 
of the Parties, though without any Authority or Commiſſion 
for what they did, were the legal Appeals of the Parties, or 
were not ſo, within the fifteen Days limited, by the Statute. 
If they were, they needed no After-Act or Confirmation 
from the Parties: If they were not ſo, the Party's Confir- 
mation is now brought in to ſtrengthen and ſupport what is 
not in Being. The Statute, which, beſides the Limitation 
of Time, has ſuch ſtrong negative Words, in Manner and 
Form as hercafter enſueth, and not otherwiſe,” excludes all 
conditional or eventual Appeals, They muſt be, if they are 
to be, the Appeals of the Parties within fifteen Days, or they 
cannot be ſo at all; otherwiſe, the Limitation of Time 
would be wholly ineffectual and ſuperfluous, 

What Peckius farther adds, is ſuch an exact Limitation 
of the Rule, as ſhews what a Ratification will do, and what 
it will not do in regard to the Act of conſtituting a Proctor; 
as it likewiſe explains and juſtifies, what I have before ob- 
ſerved, in ſpeaking of the Nature of a Mandatum, in the 
Senſe of the Civil Law. Locum non habet Ratibabitia, quando 
actus peccat in alis quam conſenſu ; that is, where the, Law has 


preſcribed any Circumſtance of Place or Time, any Mode, 
| | or 
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or Form, Br any Solemnity, that ſhall attend or evidence the 
Conſent ; a Ratification, which would ſupply the want of 
the Conſent, will not ſupply the want of what may ſeem to 
be but circumſtantial in the giving it. But where the Law 
looks no farther than the Conſent, without minding where, 
or when, or in what Manner, it be given, there a Ratifica- 
tion afterwards will do as well. Olaradus de Ponte (Conf. 
328.) is more particular. Conflituendo Procuratorem ad 
guamcungue Appellationem non videtur eam ratam habere, paſito 
quod habeat Locum Ratihabitio: quod negatur ; quia non conſtat 
quad infra Tempus debitum ad appellandum hoc fecerit, quod ne- 
caſſe gi. Item non procedit hac Ratihabitio, fi ſpecialiter ba- 
buiſſet ratam talem Appellationem ; quia Mandatum requirebat 
certam Formam : ſed Ratthabitio non poteſt illa duo inducere, 
ſcilicet quod dicatur data Forma tali Mandato, & quod dicatur 
Mandatum, quia a Forma data non ęſi recedendum, & Forma 
nunguam ſubintelligitur niſi probetur. So Tuſchus. Ampliatis 
procedit & Extenſio, quando Mandatum Procuratoris efſet nul- 
lum ope E xceptionis : quia ſi non opponitur cenſetur approbata 
Perſona talis Procuratoris ; ſecus eft quando Mandatum ęſt ipſo 
Jure nullum: quia non fuit ſervata Forma & ſolennitas ſlatuti. 
The Canonical Formalities of a Proxy have been already 
ſpoke of ; that it be in writing, and be ſealed ; that the Day 
and Year be inſerted ; that it be a true one ; that it be exhi- 
bited in the Beginning of the Suit. And we now find that 
none of theſe can be ſupplied by a Ratihabition, in the Judg- 
ment of thoſe who make a Ratihabition equivalent to a 

Mandate. | 
But there is beſides theſe one Formality ſuperadded to a 
Proxy by the Statute-Law of the Realm, which certainly 
will not be evaded by the Help of any, or indeed all the 
Rules both of the Civil and Canon-Law ; the Formality I 
mean is, that it be legally ſtamped: And till the King's Duty 
be- paid, a Procuration, however otherwiſe formal, is not” 
available in Law; and cannot be produced, or uſed as ſuch, 
to validate Proceedings. A Stamp is now of the Form of 
it, conſtitutes it a Procuration. If inſtead of this Ratihabi- 
tion, a Procuration had been at firſt produced, executed in 
lar Manner and Time, but wanting only Stamps, would 
ſuch a Mandate to the Proctor's have given them a ſufficient 
Authority for what they were doing? No; the Statute in- 
tervenes, and makes that unavailable to them, which is to 
make every Thing they do of any avail. For I apprehend 
that where the Law has made a Writing, an Inſtrument ne- 
ceſſary to any Act, and has made a Stamp neceſlary to that 
| Writing 
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Writing or Inſtrument ; it has made a Stamp previouſly ne- 
ceſſary to the Act it ſelf, The Act ſhall be as unavailable 
by the Stamp-Law as the Inſtrument would be, without the 
Duty paid. 5 

Tbeſe Things, I own, are more proper to be inquired in- 
to, and conſidered of, by the Courts of the King's Revenue. 
But ſince all his Majeſty's Courts, the Eccleſiaſtical as well 
the Temporal, are ſupported by his Authority, and flouriſh 
under his Protection; I may hope it will not be deemed im- 

rtinent in this Court, that, when I was ſhewing the Ille- 
gality of thoſe Methods which the Proftors have taken in 
dealing with me; I have concluded with pointing out one 
Deſect, wherein they treſpaſs likewiſe upon his Majeſty's 
Revenues, 


